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Statement of the Case

This proceedingnvolvesafirst claim for benefits under the Black Lung Benefits Act, as
amended30 U.S.C. 901 eteq (hereinafter'the Act") andregulationgpromulgatedhereundet.
Because the Claimaniaslastemployedin coalminework in the state of Virginia, the law of the
United States Court of Appeals for the Fourth Circuit contr&e.Shupe v. Director, OWCP, 12
BLR 1-200,1-202(1989)(en banc). Since Claimant filed this application for benefits after January

! All applicable regulations which are cited are included in Title 20 of the Code of Federal Regulations, unless
otherwise indicated, and are cited by part or section only. Director's Exhibits are indicated as"D-", Claimant’s
Exhibits, “C-“, Employer’s Exhibits, “E-“, and references to the Transcript of the Hearing, "Tr."
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1, 1982, Part 718 applies. Since the clamspendingon the effective date, January 19, 2001, of
theDecembeR0,2000amendmentt Parts7/18and725,consideratiomf theclaimis governedy

the amendments in accordance with their terms.

Theinstantclaimwasfiled by theClaimant JohnnieHershaFrenchpnJanuaryp, 1999(D-
1). On June 23, 1999, the Department of Labor awarded benefits (D-24, 25, 26,2 7). The named
putativeresponsibl@peratorsyWestwoodCoalCompany(“Westwood”), Sue Lee Coal Company,
Inc. (“SueLee”),and R.L. Coal Company, Inc. (“R.L.") werenotified of theinitial finding, and Sue
Leeand R.L. filed timely controversions (D-29, 31, 32). By letter dated February 12, 1999, in
response to notification of Westwood's potential liability, the Virginia Property and Casualty
Insurance Guaranty Association (VPCIGA) notified the Department of Labor that Rockwood
Insurance Company, Westwood' s insurance carrier at thetime of Claimant’ s alleged employment,
wasdeclaredinsolvent on August 26, 1991. VPCIGA further informed the Department of Labor that
aoneyear time bar wasset by the Court, and therefore, all claimswould haveto have beenfiled prior
toAugust 27,1992. Therefore, theVPCIGA would not appear inany further proceedingsand would
not indemnify in the event of an adverse decisionin thisclaim. (D-20, 30, 39, 52). Theremaining
parties submitted additional evidence, and the District Director affirmed the prior award of benefits
on October 6, 1999 (D-37). On October 15, 1999, Sue Lee and R.L. (the collective “Employer”)
requested aformal hearing (D-40, 41). Upon notification that due to Claimant’s current earnings
with East Tennessee Natural Gas, no Federal Black Lung Benefits were currently payable on his
clam, Sue Leeand R.L. renewed their requestsfor aformal hearing on December 30, 1999 (D-45,
46, 47, 48). A hearing was held in Abingdon, Virginiaon September 19, 2001, at which al parties
were afforded afull opportunity to present evidence and argument.

ISSUES

Whether the Claimant has coal workers pneumoconiosis?
Whether the pneumoconiosis arose out of coal mine employment?
Whether the Claimant is totally disabled?
Whether Claimant has proved that heis totally disabled due to pneumoconiosis?
Who is the properly designated responsible operator?
Whether the Claimant completed at least eleven years of coal mine employment as

ounkrwdpE

D

claimed”

FINDINGS OF FACT, DISCUSSION, AND CONCLUSIONS OF LAW

Background and L ength of Coal Mine Employment

TheClaimant, JohnnieHershal French, wasborn on February 10, 1944, and hasahigh school
education (D-1, Tr. 11, 28). Claimant married Madeline Smith on August 15, 1965, has remained
married and wasliving with her at the time of the hearing. Therefore, Claimant has one dependent
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for purposes of augmentation of benefits under the Act (Tr. 22-23; D-1, 7, @@&mant is a
lifelong non-smoker (Tr. 49).

Claimantallegesthat he completedelevenyearsof coal mine employment (D-1). The

District DirectorfoundthatClaimanthadestablishedtleasttenyearsof coalmineemploymen{D-
10,49). At the hearing, Claimant testified that he began working in the coal mines on February 19,
1976 for R.L., and that heorkedfor thatemployeruntil April 16, 1980, a total of approximately
four yearsandtwo months.He also testified that he began working for Sue Lee on April 17, 1980.
However hecouldnotremembemwhenin 1985heleft. Nevertheless, Claimant testified that, upon
leaving Suelee, he lookedfor employment for four to five months until he began working for
Westwoodon Novemberl, 1985. He worked for Westwood until July 12, 1986, for a total of
approximatelyeightandone-halimonths.Assuming that Claimant spent four to five months looking
for work uponleavingSuel ee,Claimantworkedfor Suel eeatleastuntil Junel, 1985. Therefore,
Claimant worked for Sue Lee for approximately five yearsarehndone-halfmonths. (Tr. 35,
53, 60, 68). Based on Claimant’s testimony, he completed at least ten years of coa mine
employment. Claimant’s Social Security recordsalso indicate that Claimant completed at |east ten
years of coal mine employment, and, therefore, thistribunal finds that Claimant has established at
least ten years of coal mine employment (D-5).

Claimant |l ast worked in the coal minesfor Westwood on July 12, 1986, when hewaslaid off
(D-2; Tr. 34, 35, 38, 83). Claimant was employed by Westwood asamine foreman, which required
him to perform many different jobs including: monitoring the safety of the mine and equipment,
extracting coal, running pinners, operating the shuttle car, checking for gas, scooping coal, rock
dusting, and making sure everyone exited the mine safely (D-3, Tr. 35). Claimant’ sprior coal mine
employment entailed work as a general |aborer, rock duster, scoop operator, coal drill and cutting
machine operator, and foreman (D-3; Tr. 29-32). Upon leaving the coal minesin 1986, Claimant
worked as a carpenter for eight to ten months for Ranger Plant Construction (D-5; Tr. 50).
Thereafter, in 1987, Claimant began working for East Tennessee Natural Gas as a mechanic and
compressor operator (D-5; Tr. 42; E-10, 13). Claimant wasstill working for East Tennessee Natural
Gas as a compressor operator at the time of the hearing, and testified that until afew monthsprior
to the hearing, thisjob required considerable heavy labor. However, Claimant further testified that
hereceived apromotion such that hisjob dutieswould no longer require excessivewalking, lifting,
and tugging. (Tr. 42-43).

The Responsible Operator

2 At the hearing, Claimant testified that his son, Johnnie Hershal French II, who was born on January 16,
1979, was attending community college and that he and his wife pay Johnni€ stuition. Claimant did not know
whether Johnnie was a full-time student, but testified that Johnnie works a at a full-time job in addition to
attending classes. There is no documentation with regard to Johnni€ s status as either afull or part-time student of
record. (Tr. 24-27, 55-58). Accordingly, because §725.209 requires a nondisabled child who is el ghteen years or
older to be a full-time student in order to be a dependent for purposes of augmentation under the Act, the evidence
does not establish that Johnnie Hershal French 11 is a second dependent of the Claimant.
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Liability under the Act is assessed against the most recent operator which meets the

requirements a§8725.494 and 725.495. The District Director designated three potentially liable
responsible operators which met the prerequisites of 8725.494 in this case: Westwood for whomthe
Claimant worked in 1985 and 1986; Sue Lee for whom the Claimant worked in 1980, 1981, 1982,
1983, 1984, and 1985; and R.L. for whom the Claimant worked in 1976, 1977, 1978, 1979, and
1980 (D-2; Tr. 35, 53, 60, 68). However, none of the three has been identified pursuant to the
criteria set out in 8725.495 as the actua responsible operator liable for payment of benefits in this
particular case. Section 725.495(a)(1) providesthat the operator or other employer with which the
miner had the most recent cumulative employment of not less than one year shall be considered the
responsible operator. As a result, where there is more than one operator for whom the claimant
worked a cumulative total of at least one year, this section imposes liability on the most recent such
employer. §725.495(a)(1).

The Claimant’s most recent coal mine employer was Westwood. However, Claimant only
worked for Westwood during a period of approximately eight and one-half months, and Westwood
is not a viable responsible operator due to its insurance carrier’s bankruptcy which precluded
coverage(Tr. 16; D-20, 30, 39, 52). §8725.494(¢e); 725.495. Therefore, Westwood isnot apotential
liable operator. Pursuant to §725.495(a)(3), if the operator that most recently employed the miner
may not be considered a potentialy liable operatorasdeterminedn accordancwith 8725.494, the
responsible operator shall be the potentially liable operator that next most recently employed the
miner. Sue Lee continuously employed the Miner for at least five years prior to hisworking for
Westwood, and Sue Lee's insurance carrier, Old Republic Insurance Company, has accepted
responsibility as Sue Lee scarrier inthisclaim (D-2, 5, 28; Tr. 53, 68). Accordingly, because Sue
L ee meets the requirements of 88725.494 and 725.495, it is the properly designated responsible
operator.
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Findings of Fact Medical Evidence

unt

Exhibit | X-ray Readin | Physician/ Interpretation
No. Date g Qualifications
Date

D-34 1/30/79 | 1/30/79| Navani B/R 0/0

D-34 7/28/84 7/28/84| Ramakrishnan R 0/0

D-13 3/3/99 3/3/99 Forehand B 1/0, 9/q

D-14 3/3/99 3/30/99 | Lippman B 0/1, s/t; poor inspiration could acco,
for basilar changes

D-15 3/3/99 4/7/99 Navani B/R 0/1, g/p; bullae

D-34 3/4/99 3/4/99 Dahhan B 0/0

D-35 3/4/99 7/30/99 | Wheeler B/R 0/0; bullae; ? TB

D-35 3/4/99 7/127/99 | Scott B/R 0/0; bullous emphysema apices

C-1 3/4/99 6/9/00 Cappiello B/R 2/1, p/q; coalescence; COPD
emphysema; bullae

C-2 3/4/99 5/26/00 | Pathak B/R 1/2, p/q; emphysema; bullae;
coalescence

C-3 3/4/99 6/12/00 | Miller B/R 1/2, plt; bullae; thickening of minor
pleural fissure; coalescence

C-4 3/4/99 7/20/00 | Robinette B 1/1, g/t; bullae; pleural thickening

*The professional credentials of Drs. Ramakrishnan, Alexander, Forehand, Joshi, Cole, Robinette, Haines and

Coburn are not in evidence. However, this tribunal takes judicial notice that their relevant qualifications are
disclosed on the worldwide web, American Board of Medical Specialties, Who's Certified Results, at
http://www.abms.org. Thistribunal also takesjudicial notice that Drs. Coburn and Alexander arelisted as B-

readers on the List of NIOSH Approved Readers. See Maddaleni v. Pittsburgh & Midway Coal Mining Co. , 14
B.L.R. 1-135 (1990).

* The following abbreviations are used in describing the qualifications of the physicians: B-reader, “B”; board-
certified radiologist, “R”. An interpretation of “0/0” signifies that the film was read completely negative for
pneumoconiosis.
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Exhibit | X-ray Readin | Physician/ I nterpretation
No. Date g Qualifications
Date
C-6 3/4/99 9/16/00 | Alexander B/R 1/1, p/q; coalescence
D-36 7/23/99 | 7/23/99| Dahhan B 0/0
D-42 7/23/99 9/29/99| Wheeler B/R 0/0; minimal bullous emphysema
D-42 7/23/99 9/28/99| Scott B/R 0/0; bullous emphysema apices
E-& 2/01 -- -- 1/1; mild interstitial pulmonary fibrosis
with emphysematous change
E-13 8/10/01 8/27/01| FinoB 1/1; glr
Pulmonary Function Studies
Exhibi Test Age/ | Physician Co- FEV, | FVC | MVV | Qualify
t Date | Ht.® op./Undst./
No Tracings
D-8 3/3/99 55/ | Forehand| good/good/yes 3.01  4.66 78 NO
67"

® Claimant submitted this X-ray interpretation at the hearing as part of a packet of supplemental exhibits. At
the hearing, this tribunal determined that the entire packet was duplicative evidence and, therefore, did not admit
its contents to the evidentiary record at that time (Tr. 64). However, upon review of the record, this tribunal now
finds that this interpretation of the March 4, 1999 film by Dr. Alexander was not in evidence at the time of the
hearing, and, therefore, is not duplicative, and should have been admitted into the evidentiary record. Upon
consideration of the seven other interpretations of the March 4, 1999 film, thistribunal findsthat Dr. Alexander’s
interpretation is consistent with the weight of the evidence, and is therefore not outcome determinative. Because
Dr. Alexander’sinterpretation is merely cumulative, and there is no risk of prejudice because Employer has

exercised itsright to have the film reinterpreted, this tribunal has admitted that interpretation post-hearing to the
record as Claimant’s Exhibit 6.

*The evidentiary record does not contain an interpretation of thisfilm in a discrete exhibit. However, Dr.
Robinette described the film and its interpretation in his May 1, 2001 |etter to Dr. Joshi (E-9).

’ The second set of valuesindicate post-bronchodilator studies. Pursuant to §718.103 and Appendix B to Part
718, conforming pulmonary function studies require that the miner’slevel of cooperation and understanding of the
procedures be recorded, and that the record of the studiesinclude threetracings. To be qualifying, the FEV1 as
well asthe MVV or FVC values must equal or fall below the applicable table values found at Part 718, Appendices

B and C.

8 Because different hei ghts have been recorded for Claimant, this tribunal must resolve the height discrepancy.
Protoppas v. Director, OWCP, 6 B.L.R. 1-221 (1983). Thistribunal averaged the recorded heights, disregarding
Dr. Fino'srecorded height of 69" as an outlier, and determined that Claimant is 67.06 inches tall.
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Exhibi Test Age/ | Physician Co- FEV, | FVC | MVV | Qualify
t Date Ht. op./Undst./
No Tracings
D-36 | 7/23/99| 55/ Dahhan fair/good/yes| 2.50 | 3.23.| 36 No
67.25" poor/good/yes| 1.81 | 3.10 42 Yes
E-9 2/23/01| 57/ [Norton --/--Ino 3.14 3.88 No
67" | Communi
ty
Hospital
E-7 5/2/01 57/ | Robinette| good/good/yes 1.98 3.07 No
67" 2.28 | 3.60 No
E-13 | 8/10/01| 57/ Fino poor/good/yes| 2.99 4.55 76 No
69" 2.76 | 4.40 No

Dr. Dahhanpoard-certified in internal and pulmonary medicines, invalidated the July 23,
1999 pulmonary function study administered in conjunction with his examinattbe @flaimant
dueto the Claimant’s poor effort (D-36). Dr. Fino, board-certified in internal medicine and the
subspecialty of pulmonary diseases, reviewed and alsoinvalidated the July 23, 1999 spirometry due
to premature termination to exhal ation, alack of reproducibility intheexpiratory tracings, and alack
of abrupt onset to exhalation (E-1).

Arteria Blood Gas Studies’

Exhibit Test Date Physician pO, pCO, Qualifying
No.
D-11 3/3/99 Forehand 77 35 No
59 36 Yes
D-36 7/23/99 Dahhan 89 35.3 No
E-13 8/10/01 Fino 87.3 35 No

Dr. Ranavaya, board-certified in occupational medicine, found the March 3, 1999 arterial
blood gas study technically acceptable on March 25, 1999 (D-12).

® The second line of the values shown indicates post-exercise studies.



CT Scan Evidence

Exhibit | CT Date/ Physician/ I nterpretation

No. Date Read Qualifications

E-5 2/21/01/ Haines R Emphysematous and bullous changes scattered throughput
2/21/01 both lung fields. No parenchymal infiltrate is identified.

Impression: COPD with chronic change as described. Ng
definite acute radiographic abnormality was noted. No
definite evidence of pulmonary embolus.

E-6 4/25/01/ Coburn B/R No definite interstitial fibrosis although there is some pleural
4/25/01 scarring in the apices and evidence of bleb formation in the
periphery with thickening of the peribronchial region.

Medical Reports/Opinions

A hospitareportdatedApril 7,1994 document€laimant’ sexaminationby Dr. Cole, board-
certified in otolaryngology. Dr. Cole diagnosed the Claimant with recurrent and chronic sinusitis.
(E-8).

Claimant’ s Exhibit 5 contains treatment notes dated from February 4, 1999 through March
7,2001, documenting Claimant’ streatment by Dr. Joshi, board-certified ininternal medicineand the
subspeciaty of cardiovascular disease. Dr. Joshi’s notes indicate that Claimant has histories of
cardiac arrhythmig, atrial fibrillation, sinusrhythm, and chest pain of undetermined etiology. When
asked whether Claimant has coal workers' pneumoconiosis, Dr. Joshi replied that he was not sure
and would require achest x-ray to makethat determination. Dr. Joshi wasalso unableto opinewith
regard to whether the Claimant retains the respiratory capacity to return to his former coal mine
work. (Seeaso E-3,4). Employer’ sExhibit 12 containsadditional treatment notesdated from April
12, 2001 through June 12, 2001. The office note dated June 12, 2001 indicates that Claimant’s
current problems included: chest pain, atrial fibrillation now in sinus rhythm on anticoagulation,
COPD/chronic bronchitis, and asthma bronchitis treated with Proventil inhaler and Advair.

Dr. Forehand, board-certified in pediatrics and alergy and immunology, examined the
Claimant on March 3, 1999. (D-8, 9, 11). Dr. Forehand recorded a coa mine employment history
of eleven years, lastly asamine foreman. Claimant reported that he had never smoked and that his
medical history only included surgeriesfor hiseye and sinuses. Dr. Forehand's examination of the
Claimant included achest x-ray, pulmonary function and arterial blood gasstudies,andan EKG. Dr.
Forehand interpreted the x-ray as positive for pneumoconiosis. The pulmonary function study
indicated a mild airflow limitation, and the arterial blood gas study indicated hypoxemia with
exercise and no metabolic disturbance. Claimant’s EKG produced anormal tracing. Dr. Forehand
diagnosed coal workers pneumoconiosisdueto coal dust exposure based on the Claimant’ shistory,
chest x-ray and arterial blood gastesting. Dr. Forehand stated that a respiratory impairment of a gas-
exchange nature is present which renders the Claimant unable to return to his last coal mining job and
totally and permanently disableBr. Forehand concluded that coal workers' pneumoconiosisisthe
“sole factor” contributing to the Claimant’s respiratory impairment. Upon consideration of two



-0-
negative rereadings of the March 3, 1999 chest x-ray performed by Department of Labor B-readers,
Dr. Forehand affirmed his prior diagnosis, reiterating his reliance on the data collected during his
March 3, 1999 examination of the Claimant (D-10).

Dr. Dahhan, board-certified in internal and pulmonary medicines, examined the Claimant on
July 23, 1999, and reviewed additional specified medical records for his July 29, 1999 report. (D-36).
Dr. Dahhan recorded an eleven year coal mine employment history, lastly as a foreman. Dr. Dahhan
noted that Claimant was currently working as an engine mechanic. Claimant reported that he was
anonsmoker and that his medical history was significant only for left eye su@@mant’s EKG
showed regular sinus rhythm with normal tracings. His arteria blood gas study produced normal
values at rest, and, while Dr. Dahhan noted that Claimant underwent an exercise study in which no
desaturation took place, a post exercise blood sample could not be obtained. Dr. Dahhaninvalidated
Claimant’ s preand post-bronchodilator pulmonary function studies dueto poor effort, but noted that
Claimant’s lung volumes were normal and that his diffusion capacity was 70% of predicted. Dr.
Dahhan interpreted Claimant’ sx-ray as negativefor pneumoconiosis. Dr. Dahhan opined that there
wasinsufficient objectivedatato justify adiagnosisof coal workers pneumoconiosisasdemonstrated
by the normal clinical examination of the chest, normal blood gases, normal lung volumes and
diffusion capacity, and clear chest x-ray. Dr. Dahhan concluded that there were no objectivefindings
to indicate any pulmonary impairment and/or disability based on the clinical and physiological
parameters of his respiratory system. Dr. Dahhan noted Dr. Forehand's findings of a normal
spirometry and normal clinical examination of the chest and arterial blood gases showing desaturation
during exercise, and opined that Claimant’ s desaturation during exercise was not consistent withthe
other findings in addition to Claimant’s normal lung volume and diffusion capacity measurements.

Dr. Dahhan concluded that, from arespiratory standpoint, Claimant retainsthe physiological
capacity to continue his previous coa mining work or ajob of comparable physical demands. He
further concluded that, even if the Claimant were found to have radiological evidence of smple coal
workers pneumoconiosis, he would continue to conclude that from a functional respiratory
standpoint, Claimant has no evidence of pulmonary disability. Dr. Dahhan ended hisreport by stating
that, since the Claimant’s entire respiratory exam showed no abnormality, he found no evidence of
pulmonary impairment and/or disability in the Claimant’s case caused by, contributed to, or
aggravated by coal dust exposure or occupational pneumoconiosis.

Dr. Fino, board-certified in internal medicine and the subspecialty of pulmonary diseases,
reviewed specified medical evidence for hisMay 4, 2000 report. (E-1). Inhisbrief discussion, Dr.
Fino stated that he “saw no reason” why Claimant experienced adrop in pO, with exercise as noted
by Dr. Dahhan, and that he did not believe that this was a valid blood gas study. Since Dr. Dahhan
did not collect apost-exercise blood sample, and since Dr. Forehand’ sself-administered arterial blood
gas study was the only other study reviewed by Dr. Fino, and that study indicated that Claimant
experienced adrop in pO,, it isevident that Dr. Fino was referring to Dr. Forehand' s arterial blood
gas study. Based on the information available, Dr. Fino concluded that there was no evidence of a
coal mine dust-related pulmonary condition, and that there was no evidence of a respiratory
impairment or pulmonary disability.

Dr. Fino examined the Claimant on August 10, 2001, and reviewed additional specified
medical recordsfor hisreport dated August 27, 2001. (E-13). Dr. Fino recorded an eleven year cod
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mine employment history, lastly as a foreman, a position which involved heavy labor. Dr. Fino also
noted that Claimant currently worked as a mechanic and operator at a natural gas station, a job which
also requires heavy labdZlaimant’ spast medical history included asthma, bronchitis, frequent colds,
emphysema, and sinus and heart problems. Dr. Fino interpreted the Claimant’ s x-ray as positive for
pneumoconiosis. He noted that Claimant’s spirometry was normal, stating that higher valueswould

have been attained had the Claimant set forth better effort. Claimant’s lung volumes were normal

withair trapping present, and hisdiffusing capacity, oxygen saturation, carboxyhemoglobinlevel, and

room air arterial blood gas were all normal. Based on review of the evidence before him and his
interpretation of the Claimant’s chest x-ray, Dr. Fino opined that the Claimant has simple cod
workers' pneumoconiosis. Dr. Fino stated that the Claimant’s pulmonary function study reports

indicate that he has never set forth amaximum effort. Dr. Fino opined that the March 1999 arteria

blood gases at rest and with exercise “do not square with the normal diffusing capacities and normal
spirometric testing,” noting that it would be unusual to have such a significant drop in pO, with
exercise in the face of normal diffusing capacity values. From a functional standpoint, Dr. Fino

opined that Claimant’s pulmonary systemisnormal and that he retains the physiologic capacity from
arespiratory standpoint to perform all of the duties of his last job, assuming it required sustained

heavy labor. He opined that thereisno ventilatory impairment because the normal spirometry shows

no evidence of obstruction, restriction, or ventilatory impairment, and because the normal diffusing
capacity rules out the presence of an impairment in oxygen transfer.

Employer’s Exhibit 9 contains a letter dated May 1, 2001, from Dr. Robinette to Dr. Joshi
documenting his recent evaluation of the Claimant’s increasing shortness of breath and possible
pulmonary venous hypertension. Dr. Robinette, board-certified in internal medicine and the
subspecialty of pulmonary diseases, noted that an extensive cardiac work up confirmed evidence of
cardiomegaly with recurrent atrial fibrillation. He also noted that Claimant is a nonsmoker and
currently worksasacompressor operator for the East Tennessee Natural Gas Company, ajobwhich
requires him to walk substantial distances up hill and on inclines. Dr. Robinette also recorded an
eleven year coal mine employment history. Though not of record in this claim, Dr. Robinette
described the results of pulmonary function testing performed at Norton Community Hospital on
February 23, 2001. Thoseresultsareincluded inthe chart above. Dr. Robinette also explained that
achest x-ray dated February 2001 demonstrated evidence of mild interstitial pulmonary fibrosiswith
emphysematouschange, generalized cardiomegaly, and interstitial pneumoconiosis. That chest x-ray
interpretation is not otherwise of record. Dr. Robinette diagnosed dyspnea upon exertion with a
multifactorial etiology and a history of cardiac arrhythmiarequiring chronic anticoagulation therapy.
Dr. Robinette stated that he believed that the Claimant had evidence of intrinsic lung disease, and,
that, therefore, he requested a CT scan and repeat pulmonary function studies.

Upon completion of the aforementioned studies, Claimant returned to Dr. Robinette’ s office
on May 2, 2001 for further evaluation (E-10). Dr. Robinette noted that the CT scan failed to show
evidence of interstitial fibrosis, but that there was some evidence of bleb formation in the peripheral
aspects and some thickening in the peribronchial region compatible with an underlying diagnosis of
asthma.'® Claimant’s pulmonary function studies, which are included in the record, suggested
evidence of amild to moderate obstructive pulmonary condition with reversibility suggesting some
components of underlying asthma as an intrinsic diagnosis. Dr. Robinette explained that there was
no evidence of significant interstitial pulmonary fibrosis or pneumoconiosis based on the high
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resolution CT scan, and that another CT scan, which Dr. Robinette did not identify by date, showed
evidence of more emphysematous changes and peribronchial thickening. Dr. Robinette stated that
these findings probably accounted for the radiographic abnormalities he interpreted at the time of his
initial evaluation. He also speculated that, “ Certainly, one can possibly correlate the history of dust

exposure with possible evolution of the radiographic findings as described.” However, he did not

opine such correlation was appropriate in thiscase.  Dr. Robinette concluded that the Claimant has

some components of reversible airways disease and suggested treatment with Adair and Albuterol.

Dr. Robinette stated that he “allowed” Claimant to return to work on May 7, 2001, and prepared a
prescription to that effect (E-11).

Conclusions of Law and Discussion

To beentitledto benefitsunderPart718,Claimantmustestablistby apreponderancef the
evidencehat(1) hesuffersfrom pneumoconiosig2) the pneumoconiosiaroseout of coalmine
employment(3) heis totally disabledand(4) histotaldisability is causedy pneumoconiosisSee
Geev. M.G. Moore & Sons, 9BLR 1-4(1986). Failure to establish any of these elements precludes
recovery under the Act.

Existence of Pneumoconiosis

For the purposes of the Act, “pneumoconiosis’ means a chronic dust disease of the lung and
its sequelae, including respiratory and pulmonary impairments, arising from coal mine employment.
This definition includes both medical, or “clinical,” pneumoconiosis and statutory, or “legal,”
pneumoconiosis. See 8718.201. Section 718.202(a) prescribes four bases for finding the existence
of pneumoconiosigl) aproperlyconducte@ndreportedchesix-ray; (2) aproperlyconductednd
reportedbiopsyor autopsy(3) relianceuponcertainpresumptionsvhicharesetforth in 88718.304,
718.305, and 718.306; or (4) the finding by a physician of pneumoconiosis as defined in 8718.201
which is based upon objective evidence and areasoned medical opinion. Since the record contains
no evidence of a biopsy or autopsy,

9 The CT scan to which Dr. Robinette referred is apparently the CT scan performed on April 25, 2001 and
interpreted by Dr. CoburnDr. Coburn’sinterpretation indicates that the CT scan was ordered by Dr. Robinette, and
Dr. Coburn’sfindings are consistent with those discussed by Dr. Robinette. (E-6).



-12-

the existence of pneumoconiosis cannot be established under section 718.202(a)(2). Since there is
no evidence that Claimant suffers from complicated pneumoconiosis, the presumption set forth in
section 718.304 is inapplicable. Since the claim was filed after January 1, 1982, and since this is not
asurvivor’s claim, the presumptions set forth in sections 718.305 and 718.306 are inapplicable as

well.

The existenceof pneumoconiosisequiresconsideréion of “all relevant evidence” under
§718.202(a), asspecifiedinthe Act. Thus, if arecord containsrelevant x-ray interpretations, biopsy
reports, and physicians opinions, the Act would prohibit a determination based on x-ray alone, or
without evaluation of physicians's opinions that the miner suffered from “legal,” as opposed to
traditionally clinical, pneumoconiosis. See Penn Allegheny Coal Co. v. Williams, 114 F.3d 22, 21
B.L.R. 2-104 (3d Cir. 1997); Iland Creek Coal Co. v. Compton, 211 F.3d 203, 2000 WL 524798
(4™ Cir. 2000).

Therecord contains seventeen interpretations of six chest x-rays. Thetwo filmstaken prior
t0 1999, in 1979 and 1984, were interpreted as negative for pneumoconiosis (D-34). The March 3,
1999 film was interpreted as positive for pneumoconiosis by a B-reader, but also interpreted as
negative for pneumoconiosis by aB-reader and adually qualified board-certified radiol ogist and B-
reader (D-13, 14, 15). However theMarch 4, 1999 film was predominantly interpreted as positive
for pneumoconiosis: four dually qualified board-certified radiologists and B-readers and one B-
reader interpreted thefilm as positive, while two dually qualified board-certified radiol ogistsand B-
readersand one B-reader interpreted thefilm asnegative (D-35; C-1, 2, 3, 4, 6). Thenext film, taken
on July 23, 1999, was unanimoudly interpreted as negative for pneumoconiosis by same three
physicianswho interpreted the March 4, 1999 film as negative for pneumoconiosis(D-36, 42). The
most recent chest x-ray of record, dated August 10, 2001, was interpreted as positive for
pneumoconiosis by a B-reader (E-13). Accordingly, of the seven dually qualified physicianswho
interpreted films in this case, four interpreted the films as positive, while three interpreted films as
negative. TheB-readersweredivided two andtwowith regard to whether the chest x-raysevidenced
the presence of pneumoconiosis. Because the preponderance of the dually qualified physicians
agreed that the chest x-rays evidence the presence of pneumoconiosis, and their findings are
corroborated by two B-readers, and becausethe B-reader’ s positive reading of the most recent x-ray
is not contradicted, this tribunal finds that the radiographic evidence establishes that the Claimant
has pneumoconiosis under §718.202(a)(1) by a slight preponderance.

Despite this tribuna’s findings with regard to the radiographic evidence under
§718.202(a)(1), evidence in the form of CT scan interpretations and reasoned medical opinions
indicatethat theabnormalities seen on x-ray arenot attributabl e to pneumoconiosisor the Claimant’s
former coal mine employment. The two CT scans of record, both taken in 2001, were interpreted
as negative for pneumoconiosis by two board-certified radiologists. However, both identified the
presence of emphysematous changesand bullous or bleb formation, findingsal so noted by six of the
seven dually qualified board-certified radiologists and B-readers who interpreted Claimant’ s chest
x-rays (D-15, 35, 42; C-1, 2, 3; E-5, 6). Dr. Robinette, who isapulmonary specialist and treats the
Claimant for hisrespiratory condition, reconsidered hisinitial diagnosisof pneumoconiosis, which
was based on the x-ray evidence, upon consideration of the CT scan evidence and pulmonary
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functionstudies(D-44; E-9,10). Dr. Robinette then concluded that the CT scans and pulmonary
functiontestresultswerecompatiblewith anunderlyingdiagnosisof asthmgE-11). Although Dr.
Robinette opined that the abnormalitieshe had previously determined from his own Xx-ray
interpretatiorto bepneumoconiosigiereprobablytherecentlyidentifiedemphysematoushanges
andperibronchialthickening,he did not entirely discountthe possibility that such changes were
relatedto theClaimant’ sdust exposure history. However, Dr. Robinette stated that such correlation
between the Claimant’s dust exposure history and CT scan and radiographic changes was “only
possible,” and explicitly retracted his former diagnosis of pneumoconios's, substituting for it a
diagnosis of reversible airways disease (asthma). Because of hisreasoning and the documentation,

the second opinion is persuasive.

Pursuant to §8718.104(d), this tribunal is required to give consideration to the relationship
between a miner and any treating physician whose report is admitted into the record. Section
718.104(d)(5) further providesthat, in appropriate cases, the rel ationship between the miner and his
treating physician may constitute substantial evidence in support of the adjudication officer’s
decision to give that physician’s opinion controlling weight, provided that the weight given to that
opinion also be based on the credibility of the physician’s opinion in light of its reasoning and
documentation, other relevant evidence, and therecord asawhole. Atthehearing, Claimant testified
that Dr. Robinetteis his“lung doctor,” whom he had recently seen three timesover aperiod of five
months, and was currently scheduled to seefor regular follow-up (Tr. 44-46). Based on Claimant’s
testimony and the evidence of Dr. Robinette’ streatment of the Claimant, thistribunal findsthat Dr.
Robinette is Claimant’ s treating physician under §718.104(d). Moreover, because Dr. Robinette’s
opinioniswell-reasoned, documented, and consi stent with the objective medi cal evidenceasawhole,
and corroborated by the well-reasoned opinion of Dr. Dahhan, another pulmonary specialist, this
tribunal accords Dr. Robinette’ s opinion controlling weight. (D-36).

Drs. Forehand and Fino both diagnosed the Claimant with pneumoconiosis. Dr. Forehand,
who is board-certified in pediatrics, alergy, and immunology, based his diagnosis on his
interpretation of the Claimant’ sMarch 3, 1999 x-ray, the Claimant’ scoal mineemployment history,
andtheClaimant’ sarterial blood gasstudy indicative of exerciseinduced hypoxemia(D-9). Though
well-reasoned in light of the objectiveevidencebefore him, Dr. Forehand’ sopinionisentitledtoless
weight than Dr. Robinette’ sbecauseheisnot apulmonary specialist, theobjective evidenceof record
militatesagainst afinding of clinical pneumoconiosisbased solely on radiographic evidence, and the
arterial blood gas study upon which Dr. Forehand relied has been determined by two pulmonary
specialists to be inconsistent and irreconcilable with the entirety of the objective evidence of
record (D-36, E-1, 13). Dr. Fino's conclusory opinion that Claimant has pneumoconiosis was
essentially unexplained, sinceit referred only to hisx-ray interpretation and without particularity to
hisevidentiary review. (D-13). Becausehisopinionisundocumented, doesnot evidenceor explain
his consideration of the entirety of the objective medical evidence purportedly before him, and is
inconsistent with the objective evidence as awhole, Dr. Fino’s opinion is unpersuasive.

Thus, upon review of the entirety of the medical evidence under §718.202(a) and pursuant
to Compton, this tribunal finds that the preponderance of the evidence does not establish that the
Claimant has pneumoconiosis. While theradiographic evidence under 8718.202(a)(1) could have
established the existence of pneumoconiosisintheabsenceof contrary evidence, themorepersuasive
evidence of CT scansand the opinion of the Claimant’ streating pulmonary physician, corroborated
by the reasoned and documented opinion Dr. Dahhan, establish that Claimant’s radiographic
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abnormalitiesare not unequivocallyrelatedto his former coal mine employment. No physician
opinedthat Claimant has a legal form pneumoconiosis. Thus, this tribunal finds that the most
persuasive evidence contraindicates a finding of pneumoconiosis.

Causation

In addition toestablishinghe existenceof pneumoconiosis, a claimant must also establish

that his pneumoconiosisrrose,at leastin part, out of his coal mine employment. Pursuant to
§718.203(b), aclaimant is entitled to arebuttable presumption of a causal relationship between his
pneumoconiosis and his coal mine employment if he worked for at least ten years as a coal miner.
In the instant case, Claimant established at |east ten years of coal mine employment. Thus,had he
established the existence of pneumoconiosis, he would have also been entitled to the rebuttable
presumption that hispneumoconiosisarosefrom hiscoal mine employment under the provisions of
§718.203(b). But, because Claimant isheld not to have establi shed theexistence of pneumoconiosis,
the issue is moot.

Disability Due to Pneumoconiosis

To establish total disability, Claimant must prove that he is unable to engage in either his
usual coal minework or comparableand gainful work asdefined in §718.204. Section 718.204(b)(2)
provides the criteria for determining whether a miner is totally disabled. These criteria are: (1)
pulmonary function tests qualifying under applicable regulatory standards; (2) arterial blood gas
studies qualifying under applicable regulatory standards; (3) proof of pneumoconiosis and cor
pulmonale with right sided congestive heart failure; or (4) proof of a disabling respiratory or
pulmonary condition on the basis of the reasoned medical opinion of a physician relying upon
medically acceptable clinical and laboratory diagnostic techniques. If thereiscontrary evidencein
the record, al the evidence must be weighed in determining whether there is proof by a
preponderance of the evidence that the miner istotally disabled by pneumoconiosis. Shedlock v.
Bethlahem Mines. Corp., 9 B.L.R. 1-95 (1986).

Under8718.204(b)(2)(i), al ventilatory studies of record, both pre-and post-bronchodilator
, must be weighed. See Sirake v. Ziegler Coal Co., 3 B.L.R. 1-136 (1981). The record contains
evidence of five pulmonary function studies. Because there are no tracings or other objective
evidence of record related to the February 23, 2001 study, which produced non-qualifying results as
reported by Dr. Robinette, thistribunal cannot determineitsreliability, and findsthat it is entitled to
little weight. Estes v. Director, OWCP, 7 BLR 1-414 (1984). The July 23, 1999 study is also
entitled to little weight because the two pulmonary specialists who reviewed the tracingsinvalidated
the study due primarily to the Claimant’s poor effort (D-36; E-1). The remaining three studies of
record al produced non-qualifying results both pre and post-bronchodilator administration.
Therefore, the entirety of the valid pulmonary function study evidence does not establish total
disability pursuant to § 718.204(b)(2)(i).

Three arterial blood gas studies were performed between March 3, 1999 and August 10,
2001. The only study to produce qualifying results was the post-exercise study administered on
March 3, 1999 (D-11). Drs. Dahhan and Fino reviewed this study in conjunction with the entirety
of the medical evidence collected on the day of that study in addition to other specified medical
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evidence, and opined that the test was inconsistent with Claimant’ s evidence of normal spirometry,
normal clinical chest evaluation, and normal lung volumes and diffusing capacity (D-36; E-1, 13).

Dr. Finoexplicitly opinedthatthestudywasinvalid (E-1). Because the preponderance of the arterial
blood gasstudy evidenceis non-qualifying,and becausédrs. Dahhanand Fino provided well-
reasonea@pinionswith regardto the invalidityof the only qualifying study’ s results, this tribunal

finds that Claimant has not established total disability by apreponderance of the evidence pursuant

t0 8718.204(b)(2)(ii). Since there is no evidence of cor pulmonale with right-sided congestive heart
failure, Claimant has not proved total disability pursuant to Section 718.204(b)(2)(iii).

Finaly, the medical opinions of the physicians who examined Claimant and reviewed
additional medical evidencea sofail to establishthat the Claimant istotally disabled by arespiratory
or pulmonary impairment. 8§718.204(b)(2)(iv). Only Dr. Forehand opined that the Claimant is
totally and permanently disabled by arespiratory impairment, which he categorized asone of a“gas-
exchange nature.” (D-9). Dr. Forehand apparently based hisfinding of total disability on the post-
exercise arterial blood gas study he administered to the Claimant during his March 3, 1999
examination. For the reasons discussed above, that arterial blood gas study cannot, in and of itself,
support afinding of total respiratory disability. Therefore, Dr. Forehand's opinion regarding total
disability isentitled to little weight. See Fields v. Island Creek Coal Co., 10 B.L.R. 1-19 (1987);
Clark v. Karst-Robbins Coal Co., 12 B.L.R. 1-149 (1989) (en banc).

Ontheother hand, Drs. Dahhan, and Fino opined in well-reasoned and documented opinions
that there were no objectivefindingsto indicate that the Claimant had any pulmonary or respiratory
impairment and/or disability, and that the Claimant retains the physiologic capacity to perform all
thedutiesof hislast coal mineemployment asaforeman and hiscurrent job asacompressor operator
and mechanic (D-36, E-1, 13). Because both physicians are pulmonary specialists, because both
were able to examine the Claimant and review extensive medical evidence, and because their
opinions are consistent with the entirely of the medical evidence and corroborative of one another,
this tribunal accords their opinions substantial weight. While Dr. Robinette did not directly opine
with regard to whether the Claimant is totally disabled by arespiratory or pulmonary impairment,
his acknowledgment that Claimant last worked as aforeman and currently works in a position that
requires him to walk substantial distances up hill and on inclines, coupled with his prescription for
the Claimant to return to his position as a compressor operator on May 7, 2001, unequivocally
indicatesthat Dr. Robinette did not find the Claimant totally disabled by arespiratory or pulmonary
impairment (E-11). Accordingly, becausethe preponderance of the evidenceunder §718.204(b)(iv)
indicates that the Claimant is not totally disabled by a pulmonary or respiratory impairment, and
becausethe overwhel ming preponderance of the objective evidenceunder 8718.204(b) corroborates
and is consistent with that evidence, Claimant has not established that heis totally disabled.

Total Disability Due to Pneumoconiosis

To establish entitlement, a claimant must prove by a preponderance of the evidence that he
is totally disabled due to pneumoconiosis. A miner is considered totally disabled due to
pneumoconiosis if pneumoconiosis is a substantially contributing cause of the miner’s totally
disabling respiratory or pulmonary impairment. 8718.204(c)(1). Pneumoconiosisisa“substantially
contributing cause” of the miner’s disability if it has a material adverse effect on the miner's
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respiratoryor pulmonarycondition, or it materially worsens a totally disabling respiratory or
pulmonaryimpairmenthichis causedby adiseas®r exposureinrelatedo coalmineemployment.
Id. In this case, the preponderance of the evidence did not establish that Claimant has
pneumoconiosier thatheis totally disabled.Therefore, the issue of whether the Claimant is totally
disabled due to pneumoconiosis is moot.

Attorney’s Fees

Theawardof anattorney’seeundertheActis permittedonly if benefitsareawarded.Since
benefitsarenotawardedn this casetheAct prohibitsthechargingof anyfeefor representatiom
pursuit of the claim before this tribunal.

ORDER

Theclaimof JohnnieHershalFrenchfor blacklung benefitsundertheAct is herebydenied.

i,

EDWARD TERHUNE MILLER
Administrative Law Judge

Washington, D.C.

NOTICEOFAPPEALRIGHTS Pursuant to 20 C.F.R. § 725.481, any party dissatisfied with this
Decision and Order may appeal it to the Benefits Review Board within 30 (thirty) daysfrom the date
of thisDecision by filing aNotice of Appeal with the Benefits Review Board at P.O. Box 37601,
Washington, D.C. 20013-7601. A copy of this notice must aso be served on Donald S. Shire,
Associate Solicitor, Room N-2117, 200 Constitution Avenue, N.W., Washington, D.C. 20210.




